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Section 308 IPC to Section 304 IPC and the
documents in support thereof. P.W. 6-Dr
R.C. Prasad has proved the postmortem
report and the injuries shown by him in the
postmortem report. The evidence of P.W. 6
was questioned on the ground that the
lacerated wound was shown by the doctor in
his medical report dated 22.12.1999, whereas
blue mark was found by him but the learned
trial court found it at the same place where
the medical officer had found lacerated
wound and P.W. 6 after opening the same,
had also found the deposited blood. Thus, it is
only a matter of opinion and it may be on
account of fact that at the time of medical
examination on 22.12.1999, it was a fresh
injury and the postmortem was done after his
death on 24.12.1999, during which period it
cannot be said that the status of injury would
remain same and it might have been dried.
This Court does not find any legality or error
in the findings recorded by the learned trial
court.

18. P.W. 7-Saffruddin, who
investigated the matter after conversion of
case after death of Sonelal from Section
308 IPC to Section 304 IPC, proved the
conversion, statement of witnesses, inquest
report and arrest of the accused(s) on
31.12.1999 and filing of chargesheet after
investigation in accordance with law in the
matter.

19. In view of above and considering
the overall facts and circumstances of the
case, the contention of learned counsel for
the appellant, that the independent witness
P.W. 4-Rakesh @ Kalia has not proved the
incident, therefore, the appellants could not
have  been  convicted, is totally
misconceived and not tenable as the
incident has been proved by the P.W. 1 and
time and place of incident has been proved
by P.W. 4 also and it is also proved from

his evidence that at that time and place, the
deceased was injured and was lying in
injured condition, on account of which he
died subsequently. Thus, he supported the
evidence of P.W. 1. The learned trial court
has recorded finding after considering the
evidence and material on record in
accordance with law. The findings recorded
by the learned trial court does not suffer
from any illegality, error or perversity,
which may call for any interference by this
Court. The conviction and the punishment
awarded is also commensurate to the
charge, which has been proved by cogent
evidence. The appeal has been filed on
misconceived and baseless grounds.

20. The appeal is, accordingly,
dismissed  upholding the impugned
judgment and order passed by the trial
court.

21. Let a copy of this order along with
the records be sent back to the concerned
court forthwith for compliance.
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A.GA

(A) Criminal Law - Circumstantial
Evidence - Kidnapping and Murder of
minor child for ransom - Indian Penal
Code, 1860 - Sections 302, 364 & 201 -
Appeal against conviction - Indian
Evidence Act, 1872 — Sections 8, 27, 118 -
Evidence re-scrutinized and re-
appreciated - Last seen evidence -
Recovery of dead body and clothes at
instance of accused - Law relating to
competency and credibility of child
witness explained - Prompt lodging of
missing report and FIR enhancing
reliability - Motive not essential when
chain of circumstances complete -
Testimony of competent child witness can
form sole basis of conviction -
Circumstantial evidence established chain
pointing to guilt of appellant - Conviction
can be based on complete chain of
circumstantial evidence leading to only
one inference of guilt - Where minor child
last seen with accused, who absconded,
and dead body/clothes recovered at his
instance, conviction sustainable even
without proof of motive, if chain of
circumstances complete and evidence
inspires confidence.(Para-3, 35 to 40,
45,46,)

Appellant, servant of complainant (PW-1),
enticed 8-year-old boy - on pretext of giving old
lottery tickets - boy last seen going towards
canal with accused - missing report lodged
same night - accused absconded - arrested next
day with two others - on his pointing out,
clothes recovered from bushes, dead body
recovered from pond - post-mortem revealed
death due to strangulation and drowning - two
co-accused acquitted for want of identification.
(Paras 4 to 14, 19, 23, 25, 33 to 34)

HELD:- Prosecution proved complete chain of
circumstances. Last seen evidence, recovery of
dead body and clothes at accused’s instance,
post-conduct, and credible child witness left no
hypothesis except guilt. Co-accused acquitted
due to lack of identification. Conviction of
appellant (kalloo) under Section 302, 364, and
201 IPC upheld. (Para - 35,39,40)

Appeal dismissed. (E-7)
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(Delivered by Hon’ble Praveen Kumar
Giri, J.)

1. Heard Mr. Sri Nath Dwivedi,
learned counsel for the appellant and Sri
Rahul Asthana, learned A.G.A.-I for the
State and perused the record.

2. The above noted appeal has been
filed against the judgment of conviction
and order of sentence dated 01.06.1983
passed by Vth Additional Sessions Judge,
Kanpur in Sessions Trial No. 391 of 1982,
wherein, the Trial Court has convicted the
accused-appellant under Section 302 I.P.C.
for life imprisonment under Section 364
LP.C. for seven years rigorous
imprisonment and under Section 201 I.P.C.
for five years rigorous imprisonment.

3. The Trial Court’s record is received
and paper book is ready. With the
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assistance of learned counsel for the
parties, the entire evidence is re-scrutinized
and re-appreciated.

4. Prosecution story is that Sri Basant
Lal Gupta was residing in house No.69/196
Bhoosa Toli, Kanpur. His father Sri Anni
Lal Gupta lived in house No.61/196
Hoolaganj. Basant Lal Gupta had one son
Sudhir Kumar Gupta alias Deynee, one
daughter Km. Kalpana Gupta aged about
12 years and another younger daughter. On
23.7.1982, in the evening at about 5.00 or
5.30 P.M., Kalpana Gupta alias Dezi and
Sudhir Kumar Gupta alias Daynee had
gone to the house of their grandfather to
play. After they had gone, Basant Lal
Gupta, his wife and the younger daughter
went for an evening walk. Besant Lal
Gupta had one servant, namely, Kalloo
(accused). Kalloo remained at the house,
when all these persons left the house, he
had also left the house after Basant Lal
Gupta has gone out. At about 9:00 P.M.,
the younger brother of Basant Lal, namely,
Kamal, came from the house of his father
and enquired whether Daynee had returned
because he was not available at his
residence. Basant Lal Gupta also left the
house to search his son and when he also
could not get him he went at the police
station and lodged the missing report at 10
P.M. regarding the missing of Sudhir
Kumar Gupta alias Daynee.

5. On 23.07.1982, P.W.-1, Basant Lal
Gupta (father) had given  written
information to the police that his 8 years
old child, Sudhir Kumar Gupta alias
Deynee was missing since 8 O’clock night
from his residence. The relevant portion of
missing report (Ex. Ka-1) is being quoted
below:

"femter 23-7-82

qar 7,

S qres
I T
FAR

AR HEIT,
1HeleT & o ST T ek FHR A1 37 8
Ty afy 8 @5 garts TeHvet @ Fet ardr & W 8

FIT 0F! R for@ o a7 3fera qaee &)
ECf
G TIret T
69/115 @ 2t
RZENK
AFRHIA ASHT
37 8
% Tl
T Gieedl
Qoy]é/?ﬁoaﬁo Ttougo G Tlo
F997 18 aerre fare 31"

6. On 23.07.1982, at 22 O’clock, the
police of Police Station Harbans Mohal,
District Kanpur, made entry of missing
report in General Diary (GD) of Police
Station as G.D. No. 40, dated 23.07.1982,
time 22 O’clock. The relevant portion of
G.D. entry is being quoted herein below:

“TF Y el I 69 /115 ¥
TIell BYR A BIRR AT MR U deR aIRae
a1 9rad A B S dedT GUIR FAR b
TER AT H TR EREY AISTel AT BITYR
AgaR e € % s9R1 dsd §UR {AR Il
34 8 ¥ VMY 8 qo1 FANTS TSHS! A Hal AT
B T B Guar g9 Rud forg of dur 3fud
FART B | WAGI AT T 69 /115 37T
TIell PR THAA dSHT 8 a¥ Ha el T
AT HUST g+ B UT Wha gIc Bul gdl
JHTATS | UG qTad qeTel Tedhl U0 ——FwI -2
a1 B ST |
feLa

g1er4 Nig #10q0
amw 23—7—82
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7. On 24.07.1982, at about 7.30 A.M.,
S.I. Prem Kumar Mishra, P.W.-9, started
enquiry/investigation on the basis of
missing report. The police as well as family
members of missing minor boy Sudhir
Kumar Gupta alias Daynee, were searching
for the missing child.

8. The accused-appellant, Kalloo, was
serving in the house as well as shop of
P.W.-1. Consequently, they went to
Kalloo's residence that night and the
following day, from morning to evening.
However, Kalloo's father stated that the
accused (Kalloo/appellant) had gone to see
a picture but hadn't returned since the
evening of July 23, 1982. The police and
the abducted child’s family began
searching for Kalloo. The police then
received information that Kalloo and others
might be arrested if they will go alongwith
mukhbir. Subsequently, the appellant
Kalloo alongwith two other persons,
namely, Pradeep and Pankaj was arrested.
On 24.07.1982, at about 5.45 P.M.
(evening) on the pointing out of appellant
Kalloo and two other co-accused, clothes of
the abducted child Sudhir Kumar Gupta
alias Daynee was recovered from bushes.
In the presence of Basant Lal Gupta; P.W.-
1, Ashok Kumar; P.W.-7 and Puttan Lal,
the recovery memo of clothes and slipper
were prepared by P.W.-9 S.I. Prem Kumar
Mishra and same was proved during trial
and it was shown as Ex. Ka-2. After
recovery of clothes and slippers on the
point out of appellant-Kalloo and other the
dead body of minor child was recovered
from a pond. The relevant portion of the
memo of recovery of dead body is being
quoted below:

"Jq: SWE Al F MER W
SR @I FIREBAR I[aT Glesrar &t
3T S T TETEH 3t 3T T

R gH T8l W IRIH GIR FAR Tl
F @R H TS BT AR T
IRIE Foe], JaT, TS A TATEH
STIF & TAE T F Tl four &
TR & T F3H T & 3R
3 foe 70E @ Fo fied TR
TAEX TF oo F AN REG H
3R 38 T G & g1 % e @l
1% 36 gas & T4ar 2t awd el a1
g @ grd! S oA 9 forae W
T4 T R 98 Far fF 98 T8
a1 gk FAR T 3% S 2 S
fao 23-7-82 =i A % w9 T4 &1
T o gak F foar 3 i g
FI HH! GHA gHH 9 faarn o
& 918 IWIF q FI Foo Jiorg |
TorIT T @TeT T G e wE
W form S w8 wE Al W
TeTd H 18 G TG AT
T AT ST @ 8
To I FAR
goHAYo
Fo ST AT
Q‘Ho?}lﬂéo
T I AT T
24-7-82

T 6.45 droumo"

9. After recovery of the dead body of
Sudhir Kumar Gupta alias Daynee, P.W.-9
S.I. Prem Kumar Mishra prepared the
recovery memo of dead body of the
deceased Sudhir Kumar Gupta alias
Daynee at 6.45 P.M. The recovery memo
was also proved by the P.W.-9 and it was
shown as Ex. Ka-3.

10. P.W.-9 has also deposed that he
has recorded statement of Basant Lal Gupta
(P.W.-1) and Kumari Kalpana (P.W.-3). He
has stated that he has also prepared
Panchayatnama on the direction of
inspector of the police station and also sent
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the dead body for post mortem. On
25.07.1982, post mortem was conducted on
the dead body of the deceased aged about 8§
years and duration of dead body has been
mentioned about 1 and %2 days and cause of
death has been mentioned as death due to
asphyxia as a result of drowning with
strangulation.

11. P.W.-10, Incharge Officer of
police station deposed before the court that
after recovery of the dead body of the
deceased, Sudhir Kumar Gupta alias
Daynee, the missing report was converted
into Crime No. 265 of 1982, under sections
365/302/201 read with section 34 LP.C.
and, thereafter, the investigation was
handed over to P.W.-10 (Incharge Officer)
Sri Satish Chandra Seth. P.W.-10 after
investigating the matter submitted charge
sheet against three accused persons,
namely, Kalloo, Pradeep Kumar and Pankaj
Gupta and on the charge sheet cognizance
has been taken by the concerned Judicial
Magistrate under section 190(1)(b) Cr.P.C.
and after compliance of provisions of
section 207 Cr.P.C., the case was
committed to the court of Sessions Judge,
Kanpur, under section 209 Cr.P.C. and in
the session trial the case was numbered as
Session Trial No. 391 of 1982. The court of
Additional Sessions Judge, Kanpur, framed
charges against Kalloo, Pradeep Kumar and
Pankaj Gupta under sections 364, 302 and
201 L.P.C. The accused have not pleaded
guilty, therefore, the trial court directed the
prosecution to adduce his witnesses.

12. The prosecution has adduced his
witnesses as P.W.-1 Basant Lal Gupta,
father of the deceased, P.W.-2; Rajji Lal,
P.W.-3; Kumari Kalpana Gupta (aged
about 11 years), P.W.-4; Ramesh Chandra
Gupta, P.W.-5; head constable Pratap
Singh, P.W.-6; Heera Lal Gupta, P.W.-7;
Ashok Kumar, P.W.-8; Dr. K.K. Omar,

P.W.-9; S.I. Prem Kumar Mishra and P.W.-
10; Satish Chandra Seth (Inspector).

13. The P.W.-1 Basant Lal was
adduced as prosecution witness before the
trial court who deposed in his examination-
in-chief that the accused Kalloo is serving
at the shop as well as house of Basant Lal
before four years of the alleged incident
and the house of Kalloo is situated about 1
and 1/2 Farlang away from his residence.
The shop of father of accused-appellant
Kalloo is also on the lower portion of house
of the father of P.W.-1. The P.W.-1
deposed before the court that he and his
wife went for walking and at that time his
daughter, his son and Kalloo-appellant was
at the residence of his father and when he
came back from walking, he could not
found his son, therefore, he went to search
his son at the residence of Kalloo and the
father of Kalloo informed that Kalloo went
to see the picture but he hadn't returned
since the evening of July 23, 1982. In the
morning, about 6.30 A.M., the daughter
Kumari Kalpana (P.W.-3) also informed
that the deceased was accompanied with
Kalloo. The relevant portion of the
examination-in-chief of P.W.-1 is being
reproduced herein below:

“(2) 921 % =R AT 9Ed H Foo] JoAlsm
BIRR S7aTETd T TET F7H FTAT o1 78 FHR T T FHFS
@1 G 1 HEATA T ] HTH FT 91| o] Fl TR
W FHMH W 1Y AN R R &I Foe] F 9ar Hl G W
T9a1 & #M % 19 &l JeAlorm Yol d JaTq gIISR Harerd
@ S g1 @ @ g 7 dRd 81§ T g &
HHMATG 1 §AR HH @ HIa 741 G AT T 2l

(3) 37151 @ 39 |12 39 WTE % YEA I AT
2 gia @1e e % gH o1 § o7 R} H on W Al et
o g qe Fec] WA 91 F1 G garts W
& HHH W W F3 T T §H AT AT F 7 g G
DI TS GH e Q) ST T g AN TR W ¢ Fee]
¥R TR TET 5 g9 AN Tl T 7 I8 H1 kA T 04 F
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|16 3773 5l g A A T W q99 A1C 3G A W
BleT 9TE wHc Toar St & Farr @ /7 39 99 K Tt

a7 o1 SR Yol o "1 el <t Tet S el o d e

7&1 151 21" 39% 78 Fe1 W 4 9 HAA 4 ge et Tl
37T 19 2@ G17 <4 s T I199 371 G Al 3 el
& o W R9id X Q99 §7 ;W W S8 9T 719 9

Raie foret <t 591 % 1 &1 R 719 # foret 9 qwa@di @
38 o T S I TG a9 AT o T A F
T = 3R &9 9 FHe 7 o1 FeT o Fec] & TR T I 7@
B9 FAC, TH YHRI, GIEs T4 Foc] & 2 Y T8
Fec] 7el fier Su foar waera e 3 fF
Fec] YR T % F 71 8" §H I G2 8T8 I BT% oSt
TH TG R 37C GR B G B: T B ASH] FouT A
AT Teh o] 191 Sft % ¥ 3 1=l <1t 1 g % 9
ST I SR € 1 %l oA T6T o1 56 R S 719 e
T Few] 7 S H el & [ e 7w 3R F 9
AT @ 9% 12 G A1 Bl FAT US H R/E o T
5G% 1e S % a9 T T 36 G W A 15 37
TA1 % HTY Foe] % B T Fec] & 191 T AT 7 Far
1% 9 7 € fiar @ a9 & 781 T fv 738 ™
/] & T 7R §H AN TR A AT §H AT % T A
& i9 @1 fie @18 & gfera a1 778 44 3w & AR 4
aferg a1 AR 1o qH Foe] 9 IGF @Y T At
Yo 9 J&T9 R IH & gferd J1edl = el T g9 al ae g
1 ol 37 AR % W W A 3R IR 7@ 7T 5 1 FIg
G 36 91 TS% % aR 7 fict @l g4 gferd @ Moy T8
ot F1 1o Afe FI5 ga1 7 ot fie @l o e @ 73
a7 g8 et fsrg”

(4) gfera a1 72 fearaa 3o el 78 a9 &
eel %l 3R 34X Gl 181l GeAlor & T H Hi §eR IR
gedl g1 JoAlr ol 7 R TEl i a9 7 wrea S &
Tt o FI9eR @G o7 Ga o a5t =it garts T a8
W @M S N qAT @ qE Aeqd g o e S
G TFIS T B FAR 1Y TAR W13 G A GR
s 3-3-30 &1 ) T e St G el ST A1
AT T GeAfrH qoT W TSHT Fel 17l Gl it
R & STNE FAR 3T Y NS R e Y3 6IEd FIaR
1 T ITH ST R T @l o1 93 |red 7 e
M S @ FT 1 39 q@lR % 19 i 1eE SoHS
F! TE Tt Y IR & FANHH % fier 1 Grra 8
Y W A, i FAR, G a9 e S g die frare
g q@feR d3% Aihe T139 & TG Jferd & et & garat

3 Mt FFAT &l W Fo], TS q &1 FeAlorH TS
g1 &9 1T ST @ I 57 T 1 I 7@ A Jearorar
Tl 9t=g &4 APl A 3Iel R §7 M1 Fl TE for G
St 3 i1 & 99 9d I8 JeE @1 al 44 Fel 1 7@t d
31 0 St 3 7 A G S F fwe A gst 7o oo 4 W
& gwed §Y el % YT 9 UFES F FEH W THE GIR
& it & 37av § St 1 9T H for B ge
R Fe] 4 I8t T o S F1 a1 et &7 4 T
AT H ST § 81 FIS SR U & qHe TF Fiet H
@ faw 2 qur 9 ot sarn % St B W@ # 5 T
e & FRO &9 XM 7 IaH gl F 8l I FaT 1%
TR G FYS TH TUHE FXA1 <11 TET ° §H AR SR
91 T FET R YA F Fed € S SR T &
A &6 T gl AR A9 ST geAtord | FeT T 6
IS JaF & MFICTY 30 W dHI T g @ e ol
T @1 & qHH @1 8| T JalsmH F1e] 4 FaT W #ec]
ST T TIecl T FTe ) 36H i st fe!
TF U, T 91 9 T 90 el 4 309-1 22 ¥
a1 R a1 F1 offl FUST F e F a8 TF IFH B
foreht 7 S we T % 2 @ 39 W W ot %@ 31 5w
TS TF Al =i e W I St % w21 It
F! 81 W HicT q&T 1 T $6% 1% &9 A AN o
T

(5) 5= @ Fue wUHE g o 9@ @ oM
FA ST FAN 8l A R FIS HfG T FEATY T 3R
g FO FIISIG A AIGHAR] A1l &7 T EH N Y
5T TF AT % G Al A % Fe & ST A
TS G AT 9§ IR FET dH1 G areeT d gH SR
Foc] 7 TASH H 819 THSI AR Fe 1o S g7 a ol
13 0 W F M1 8 ot Te% H R g a9 dl 7
AT e ST i 84 A # qfewEn Y %5
fereft T8 SR FEq@a qe YO 9 HNF & FEa@d TG

T %3 sH- $-3 8 W W GG for@r & adn
AT HIA ¥ 79T YT H osas )"

14. P.W.-1 also deposed that when his
son could not come back then he had
apprehension about accused Kalloo. The
P.W.-1 in his cross-examination has also
deposed that the appellant was his servant
and also deposed that the recovery of
clothes, as well as, dead body was done
before him on the pointing out of accused
Kalloo and others.
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15. The Prosecution also adduced
P.W.-2, Rajji Lal, who in his
examination-in-chief, deposed that
appellant Kalloo called Sudhir (the minor
child) and Kalloo accompanied with the
minor child and went towards the canal.
The relevant portion of his examination-in-
chief is quoted below:

“(2) 19 8 7H WRE 9E F1 9 ol 33 F
WIER o1l M % |Iq |16 91q &9 1 GHd o7 § 71
SR A T 43T 91l B 1 | 7@ b Foe] e
e it # gHE W @S R 3% S gl @7 8l
GeR 377 T A A F HHA F Do T @S Tl
g 3R W A= Fo F 9E ST I qHl H9E A
FTE1d A gY T e &% I Foe] GoR H et Ta8

foremt bt o =rer "

16. The P.W.-2 also deposed in his
deposition that he informed P.W.-1 next
day of the alleged incident that appellant
Kalloo had enticed away his son.

17. The prosecution also adduced
P.W.-3, Kumari Kalpana, aged about 11
years. As P.W.-3 was a minor, therefore,
the presiding officer followed the standard
procedure for recording deposition of a
minor child. The Presiding Officer had put
some moral question to the child witness
and when the presiding officer found that
she is fit to give her statement, then her
statement was recorded. The deposition
was recorded by the court putting question
to the witness aged about 11 years, P.W.-3
deposed that appellant Kalloo called her
brother “Deynee” minor child aged about 8
years and gave some old tickets of lottery
to the minor child, Sudhir, and both went
towards the canal. P.W.-3 further deposed
before the court that she and her brother
had come to the residence of their
grandfather. She deposed that she left her
house at about 7.30 P.M. At that time, her
father, mother, younger sister and Kalloo

(the servant) were present at their
residence. After 7.30 P.M., Kalloo also
came outside the residence of her
grandfather. Her brother was standing on
the balcony of first floor of the house of her
grandfather and the appellant Kalloo called
his brother and enticed away after
providing old ticket of lottery. On the next
morning, she informed the entire incident
to his father P.W.-1. The relevant portion
of the examination-in-chief of P.W.-3 is
quoted below:

"B AT FHRT FHEqH1 TAT 3% St W foar #

T G T A w4 g 1] A zEas
fereneff 70 ¥R ¥ 31 @RI AT &G TET
15T AR 2

# T 7 E gl

I had a talk with the witness she
understand the questions & replies
properly. She understands the

sanctity of oath while she says"
T FHEH G 8 T e 8

oath administered to the witness by

me.
- 377157 § Tohd 127 98el &) a1d 2

SW- Hia 10-1/2 718 ufeat %1 71 8
T4~ S T F o1
ITR- T 973 o)

- fabeHT 1T 9Tl

SH-THF 4-1/2 7

The answers can be written in the

narrative form.
7 379 ST % FET TS A W qT W A5 GER

% A Wt un R WG 7-1/2 99 = o
& T @ = ot @ T} A W e <, w0, siet
qfeq q Fee] A1 9| Fee] T A a1l 7-
1/2 93 31t % & w7 931 o) 9% @
TUe T B 3G FW H ST GSH H AN
gaar 81 F F 4§ dodflo 3@ W@ ofi S F
Fodfto sr=aT T&l & W AT A TE B W

=l T FA G S Foe] B HAE
& gl al 4 ot oo W =l 75 S Foeh
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HR @ M Fec] A TR FE GUR Fl
T 1 4R Foe] & I A= Gl T Fe]
T MIT T VIR F HIIX P AT G IR
fam o #Foe] 7 GAR F Fo A F FH
fedbe 133 fi 38 7% & W& o Tl I9F 9T
7 =T HI TA T3 S FH R 8T Al T
aRTEE B T d FHHA =Tl S F T7rAT T
GefRT et T g o a7t AT T BT

=11 38 g w1 10-1/2 99 77 F Hia
T 39 = TcA R R A S TE a wEt g
R T 6 W widt afe @ @ oo 7 ot @
TS| GerE I3 @ 1 it T gefk 7 g8 @

2 79 9191 7 g8 9T al g9 a1 3 aarg]

18. The minor witness, aged about 11
years, was cross examined by the defence.
In her cross-examination, she has deposed
that her brother Sudhir Kumar Gupta alias
Deynee was enticed away by accused
Kalloo.

19. Prosecution adduced P.W.-4,
Ramesh Chandra Gupta, who deposed
before the court that at about 8.00 P.M.,
Sudhir Kumar Gupta alias Deynee was
sitting on the rod of bicycle being ridden by
accused Pradeep, while the appellant
Kalloo was sitting on the carrier.
Approximately five to six steps behind
them, accused Pankaj was riding another
bicycle. The relevant portion of
examination-in-chief of P.W.-4 is quoted
below:

“(2) s~ @ K 9-10 wr8 e i 51 B
7 74 Fikd @ fiam & forg R el &1
Ge1q % | @1 91l FTH! @1 T 1 GSF &
TE Ge 157 37T FIRT B H §-a9IR & 6T
o1l 3G GHI T 8 o U F GHI o471 F4
3@ o 98T % TF 6 371 SUS W GER 3T o
3G GTEfehet &1 Y9 T 16T o1l et Arsfhas
9i® FER W Foe] 931 91 @5 F 5, 6
3T IS T WIslhel W Yahel o @ 9 I8 G5
TR G IS & T/ 1 & 4"

20. In his cross-examination, he has
deposed that he came to know about the
incident through a newspaper on
26.07.1982, Subsequently, on 27.07.1982,
he informed to the P.W.-1 that he had seen
the accused persons going by bicycle
alongwith minor child. The police recorded
his statement 10-11 days later.

21. The prosecution also adduced
P.W.-5, Pratap Singh (head constable
164), who has proved the missing report, as
well as the General Diary (G.D. entry)
regarding the recovery as well as arrest of
the accused persons.

22. Prosecution has also adduced
P.W.-6, Hira Lal Gupta, who deposed in
his examination-in-chief that he saw Kalloo
alongwith two other co-accused persons on
the date of alleged incident.

23. P.W.-7 Ashok Kumar, in his
deposition before the trial court, deposed
that he knew all three accused persons. He
further deposed that earlier, at about 4
O'clock, he met with Chowki in-charge,
Shri Mishra, who was alone and quite upset
there, when P.W.-7 inquired about this,
subsequently, he was informed about the
abduction of a boy named Deynee. At the
same time, the informant, Basant Lal along
with Puttan arrived. The sub-inspector told
him that the said missing boy was son of
Basant Lal. At that time, Inspector Seth
also arrived at the same location with some
police personnel and an unknown person.
The inspector instructed Sub-Inspector
Mishra to accompany these individuals
towards the circuit house. Following this,
P.W.-7, along with Sub-Inspector Mishra,
the unknown person, the informant, and
Puttan travelled by jeep towards the circuit
house. The jeep was stopped on the
instruction of the unknown person
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(Mukhbir). When the jeep stopped, they
saw the accused, Kalloo, Pradeep, and
Pankaj there and further accused attempted
to flee away but were surrounded by the
police and apprehended. Sub-Inspector
Mishra asked for the names of these
persons. P.W.-1, the informant, confirmed
their identities. Subsequently, the accused
Kalloo touched the feet of the informant
Basant Lal and started crying and further
admitted that he had kidnapped Deynee for
ransom. He then stated that Deynee had
been killed by them and indicated that the
dead body and clothes would be recovered.
Accused further specified that clothes
would be recovered from the bushes of
Jaipuria Park and the dead body would be
recovered from Chandmari area. Thereafter
these three accused persons accompanied
the police and they also recovered the
clothes from the bushes of Jaipuria Park
and the dead body from the pond in
Chandmari area. The relevant portion of his
examination-in-chief is quoted herein
below:

"efit geTforT STR STeTeTd i get € STl
g 7 @ gAR TSIl 9| G IS W AR st
fa gt <1l g=aret o g St it 38 wma 3
st 9 | 37 32 Fw R fiwrd fag 4 g
FI R §N IEH el [ T TSHh SH B
SIS B T & I GH Fg-aere] A1 9 Jad
377 U SO St A T 1 5 T == A
361 ot UFR 93 37 Y HN I G FD
14aTet 91 TF A STreH! ol ol €3 S 7
fasn <t & %1 1% 3779 36 STEH! & @Y Aihe
199 F WE T 9 % F e <t 9 et
T 6T A 9 G G AT 8 AT & W E
g4 5U wihe B13q 1 W% =cll g9 A A9 @
|fde g3 % 3771 U I F I I ST
EH % FEH d 9 FHI AT F B W
Foc] e Gk diHl TSR Y ST FFd & 4
@1 9T 1 HIRTT A ol g9 A A 2 #
FO Q W A I 7S forn) farsf 3 57 a1
&1 T BT 71 T A TAT G I o6 o 4

F& @ 8 39 W s I1eT 3 e T & T8t B
3F% e Foe] TG AT F R THS F U
T SR Fel foh S wl ot & forg 7hg
@ & Tt g TE A% R Smal (opposed
by defence) 387 #e1 fa g8 38 7R faar @
SR FIS T TRT a/IHE 7 7| SR I %
e FAC! % U8 % U FIedl @ 981 € FUe
TG A T TATIT SR AT H AGHRT &7 F
AT

(2) 8% " dHI gl S W d3 #W
ST 91 % 918 SATY | 981 W e A AT
U Fl Fel 394 % 918 dHl FASTHH F1S H
TE T Foe] A e M & 36H § TE
1% e T 12 9T T 99 el 4 G
151 37aTeTd H & St 59 1 a1 111 91 39 |
#! forar vel g3 we 39 -2 8 39 W
FEAIER 8] $8% a1e §H @I 9 FT9E 1Y o
o @ <IeART &7 TG A1 geaforar & qar &
SHFER e QY AR &7 F areTE & fEn
AT % e @ e e &1 SR d1 arera
7 g am e g ol Foo 4 W TR W
fAeTe Yenst @ Ye + Tew | T HewreT
TR Tt 78 a9 forar vt i T e 3 F 3
2 39 W B TR 8 F=d % IR W G5l

FlareT ot 5t T SErd H e ag g IV Rl

24. P.W.-7, in his cross-examination,
also supported his deposition from the
examination-in-chief.

25. The prosecution produced P.W.-8,
Dr. K.K. Omar, who, in his deposition,
confirmed the contents of the post-mortem
report. He deposed that the deceased was
approximately 8 years old and the dead
body was about one and a half days old.
Rigor mortis had passed and decomposition
was just started to begin and on the dead
body, there was a bluish mark near the
neck, measuring 6.4 inches and death was
found due to asphyxia as a result of
strangulation. Post-mortem report was
proved by P.W.-8 and exhibited as
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Ex.Ka.7. The relevant portion of the
examination-in-chief is quoted
hereinbelow:

"’ 3q a7 4k FHR 7 F6=0 A1 & Hies 1
1 Hiara-a gero 34 2-15 dlotge W faa
o1l gas ) 37 T 8 e Fi ot 3% W

ey [-1/2 167 8 g ol Hid 1 srhg
91 371 8 7T ot fewrafor & & T A

30 YRR W e @1 arh (1) e
%1 qMfe FH & A9 a7 7 6" x 4" F:
SR FIE Sfeq Fie T&l angad g T
FgH qA W % qed F FRU GAT Al
gieeare R9ie 55 & 9 W @y # ot 9

FEqEd! & IeEh GHTEAT AR T 7 o)

26. The prosecution also adduced
P.W.-9, Sub-Inspector Prem Mishra,
who inquired/investigated the case after
receiving the missing report. In his
deposition, he deposed that one day after
the incident i.e. 24.07.1982, he started
enquiry/investigation at 7:30 A.M. He
recorded statements of informant Basant
Lal (P.W.-1) and Kumari Kalpana (P.W.-
3). Thereafter, at about 4:00 P.M., he was
standing near Sundar Talkies talking to
Ashok Kumar where Basant Lal, (P.W.-1),
and Puttan came there and informed him
that accused Kalloo, Pradeep, and Pankaj
were not present at their residence. At the
same time, Inspector Shri S.C. Seth arrived
in a police jeep, accompanied by an
unknown person. The inspector directed
him to go along with that unknown person
towards the circuit house, stating that
accused Kalloo, Pradeep, and Pankaj were
present there. He, along with police
personnel, informant, Puttan, and Ashok,
went by jeep, with Mukbir. The mukhbir
was sitting on the front seat of the jeep. As
soon as they reached near the Pulia (small
bridge) towards the circuit house, they
found the accused Kalloo, Pradeep, and

Pankaj sitting on the Pulia. Accused Kalloo
attempted to flee, but they were
apprehended by the police. Accused Kalloo
touched the feet of informant Basant Lal
Gupta and started crying and asked for
pardon. He told to the P.W.-1 that the
clothes and dead body of Deynee would be
recovered, claiming that the clothes would
be found in Jaipuria Park and the dead
body in a pond located in the Chandmari
area. Later, these items were recovered and
identified by P.W.-1, Basant Lal (father of
the deceased). The relevant portion of the
examination-in-chief of PW-9, S.I. is being
quoted below:
"gerg w1 1982 # =1 sEe e am
BTG BTl H el §EHFA % Y W 1T A1 56
TEFeH #F awRd g3t e 44 faiw 24-7-
82 =+ gv7 9 @16 4 T & Hil THA
e 3 SRR 7 o Fi At aH A #
I o7 T FART Fw1 3% Sl &1
foranl o #0 =R &St WA F A G T
W @eT 3% FAR G 719 & 91 361 a7
TG A1 q G d8l R I I 3% 8
YR FT 361 T T Fec], FaTd q Gost
T B R HIE T 8 31 A 9 ot @3
S & 371 7Y I |19 T Ak AR o1 o 693
3 75 FE [ 9 7 A9 56% A1 e
IS0 # WE 1371 FlF Foe], Iws d ¥&9
#ige 81 38 W TEHE FHAN] TEq FAR
TH YA A 9 % H Ot a1 for
T@foR & 3 S 3 fIeTR @M §ul aide
B89 & Tl WA US W Yo & dfecd
Fe @G w0 W SAY UF &7 ST F TGH
Qierl W 33 Fec], Y 9 FaIT S A9 T@a
YT 3% g9 A 7 W A T ST TR forl
9FS ST W Fec], TG0 ol TAT & R W AR
F UF T a9 qE FiT R FET T
FYe g R AR # TH a1 g I
FIS! H TGN TH % TH 7S F TR/ Y
SRE FH F F7 d AR F1 AGHR] ATATT &

el G SHS FA Hl Fal AGISS| 6 99
TR S R STAGRET T F T A STRE

o], TwS 9 WeI A HF AT T
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et F AR H Foel 1 FYS! Bl HEA W
faan 3R G 9 F&Tq 3 GeArT T FuSt F
TG qE A T AU ASH AR F
FqS g1 RMATEd a1 HiF W FqSl #H B

TR F S 39 F-2 81 98 W 7y ot 7
FEaEdt 81 diHl gl 9 3t SRIE J[ET FIS
I ez @eH 81 399 918 9T 1T T8 @ e
FAIAHT 9§ FET FTAT AR T 2SR B
fearra T 1o g0eet area 319 & 977 37
TieuRt &7 9 7 9 8 g A I ah-a
A A, FF qAl dH STgE FeHR
e w0 T FEl 4 Al g ace §
Fa o fobe Tg0E @ et it e o sg=a
T A A GER A # REred F an
F sREe ! % HiF W AT A9 71T G HIR
a1 58 W T4TEl & o eFa@a forT % 3T -
3 1 39T B @ o7 Ui ) e Hi
S H FAF Gl AT Y IH (e H
1 g 39 F-11 Jhe @ e
T ST T8 3 % 12 81 I/ 1 Bl ST
S 3R F 13§ R o7E mEred @ fuest
foret St gaet & 14 21 HlowHodflo )
qreenen 8 97 for@n it 37 & 15 81 9F W
¥ F1 e YT 131 91 TG1 HieT AR A
S 3 F 16 8 39F 97 FUFR TERT 7
THAT 379 71 F o Al

27. P.W.-9 also supported the version
of the F.LLR. in his cross-examination and
also proved the arrest of the accused
appellant and recovery memo of clothes as
well as dead body of the deceased minor
boy.

28. The prosecution also adduced
P.W.-10 (Satish Chandra Seth), inspector
in-charge of Police Station Harbansh
Mohal, District Kanpur, who investigated
the matter after recovery of the dead body
of the deceased. In his examination-in-
chief, P.W.-10 has deposed that after the
recovery of the dead body, the missing
report was converted into First Information

Report, registered as Case Crime No. 265
of 1982, under sections 365, 302, 201 and
34 LP.C. implicating accused Kalloo,
Pradeep and Pankaj. P.W.-10 also deposed
that Sub-Inspector Prem Kumar Mishra had
earlier conducted the investigation. He
further recorded the statement of witness
Ashok Kumar (P.W.-7), in whose presence
the recovery memo of dead body as well as
clothes of the deceased Sudhir was
prepared. A topography report was also
prepared in the presence of the witness
Ashok Kumar. P.W.-10 also deposed that
he recorded the statements of Basant Lal
and Puttan, as their statement was also
recorded by P.W.-9 after the missing report
was filed. The relevant portion of
examination-in-chief of P.W.-10 is being
quoted below:-

“(1) af 1982 % woré are & f & e
§E JeIeT A J9R (8% % 98 W 91 foTiF
24-7-82 #t 91 TEN gerad & USAHAl
s % e 70 36 wE 20-30 75 JEyE
Fea] R FHAR 3% S I A wHE F
g Foueg gewm 265 Woswla Gw
365/302/ 201 wafsa em1 34 strgotfiodto
&1 G T ) foreH Sfige wec], Ferd
et gl
(2) g sifvem & fadgar gq s=uaet o
oo fhem @ ot fai 25/7/82 & ot

FrfaTEt yrE @ foarE-25/7/82 # v
Tl gaw e & Fe 9 AN & TETE
¥l FAR ] HEaET qer 5 a9
ferm g€t TETE F fARTREl W o w9 d
FTET AR FAE §Y & ST ST T T
S S W e F gEdIE H 8 3 FHY: 5

F-8 T3 & 9 B 390 TH T &l

(3) 3% a7 TETEH 3= % T forg) faE
26-7-82 # g7: w81 AT 9 Jad o @
Tofle gsdis # I FAEM RT @
R 27-7-82 # wwdaw WAk Rig @
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FITA 3T 1T S A1 T GEHEH A
o T & I FIEE g

(4) fai 3-8-82 I <t @t T FAA
FAR 3713, & MG Hlerd 16T qoT ol et
T F FRTTRE] W STel @ YR FAR 3% S &
SIS FH o ST T AT IGH TR TR
T |

(5) faie 8-8-82 =t mare wer =% AT q=A
g e qm F e forg @ awHien
eIz STl % Racrs Frsiie 392 % 10
2 78 B} e 81"

29. P.W.-10, Satish Chandra Seth, in
his cross-examination deposed that after
investigation he submitted a charge sheet
against the accused persons.

30. The learned trial court recorded the
statement under section 313 Cr.P.C. of the
accused persons where they have denied
the allegations.

31. Learned counsel for the
appellant submitted that there was delay
in recording the statements of the witnesses
by the Investigating Officer. He also
contended that there is discrepancy in the
investigation. It is also submitted by
learned counsel for the appellant that it is a
case of circumstantial evidence but there is
no motive assigned by the prosecution for
causing such incident by the accused.
Learned counsel for the appellant also
argued that there are contradictions in the
statements of the prosecution witnesses and
they have not supported the prosecution
case beyond reasonable doubt. Learned
counsel for the appellant further submitted
that on the basis of same evidence two
accused persons were acquitted while the
appellant was convicted by the trial court.
The learned counsel for the appellant

submitted that testimony of a child witness
(P.W.-3) cannot be relied upon to hold
guilty the appellant-accused.

32. Per contra, learned A.G.A.
submitted that the accused Kalloo was last
seen with the deceased minor boy and
P.W.-2, P.W.-3, P.W.-4 and P.W.-6 also
deposed that the accused Kalloo was seen
with the deceased minor Sudhir and,
thereafter, the clothes as well as the dead
body of the deceased was recovered at the
instance of the accused appellant Kalloo.
P.W.-7, Ashok Kumar, in his deposition,
also deposed that at the time of arrest, the
accused-appellant Kalloo confessed that he
enticed/kidnapped the minor boy for
ransom but later killed him. Learned
A.G.A. also submitted that P.W.-4, Ramesh
Chandra Gupta, in his cross-examination,
deposed that he had not identified accused
Pankaj and Pradeep. He did not know the
names of the accused Pankaj and Pradeep
before the incident. He has seen the
photographs of the accused Pankaj and
Pradeep in the newspaper but no
identification parade was conducted to
identify Pankaj and Pradeep while against
appellant accused Kalloo, the entire
evidence is intact. The case of the appellant
is distinguishable from the other accused
persons.

33. Learned A.G.A. has submitted that
the accused appellant was a servant of
P.W.-1, Basant Lal, and because of that the
minor child accompanied with the accused
appellant. The accused-appellant enticed
away/kidnapped him for ransom but the
family members of the deceased
immediately started searching for the
missing boy. Therefore, the accused
appellant killed the boy. After his arrest,
the dead body of the deceased was
recovered by the accused appellant entering
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into the three-feet deep pond. This recovery
was made as per section 27 of the Evidence
Act.

34. Learned A.G.A. has also submitted
that the independent witness Ashok Kumar
(P.W.-7) proved the recovery memo of
both the dead body as well as the clothes of
the deceased. He further submitted that the
father of the deceased promptly informed
to the police regarding the missing of his
minor child. The police recorded the
missing report in the G.D. entry on the
same day and started enquiry/investigation.
The accused-appellant was not found at his
residence. The post-conduct of the accused-
appellant showed that he had absconded
from his residence when P.W.-1 and other
family members visited the residence of
accused Kalloo. Subsequently, the police
searched for appellant Kalloo, and he was
later on arrested. The dead body and
clothes of the deceased were recovered by
the appellant along with two other accused
persons. The minor child was enticed
away/kidnapped by the accused appellant,
while two other accused were arrested
alongwith the appellant Kalloo, and they
were not identified by the witnesses during
the investigation, therefore, the case against
those co-accused was not proved beyond a
reasonable doubt. The accused-appellant
Kalloo was servant of the P.W.-1, Basant
Lal, and because of that the boy went
alongwith the accused appellant Kalloo.
The accused Kalloo was always seen with
the minor boy. The investigation revealed
that the accused Kalloo kidnapped the
minor child for ransom but the family
members of the deceased minor started
searching, immediately, therefore, the
accused Kalloo killed the minor child and
the dead body and clothes of the minor
child was recovered by the accused Kalloo,
therefore, the case of the appellant Kalloo

is distinguishable from the case of other co-
accused Pradeep and Pankaj.

35. After going through the entire
record, depositions and documentary
evidence, it is clear that the prosecution
case is undeniably built upon circumstantial
evidence. The legal principles governing
cases solely reliant on such evidence have
been clearly established in the landmark
judgment of Hon’ble the Supreme Court in
Sharad Birdhichand Sarda Vs. State of
Maharashtra, (1984) 4 SCC 116, wherein
the Apex Court has held as under :

“152. Before discussing the cases
relied upon by the High Court we
would like to cite a few decisions on
the nature, character and essential
proof required in a criminal case
which rests on circumstantial evidence
alone. The most fundamental and
basic decision of this Court is
Hanumant v. State of Madhya Pradesh
[(1952) 2 SCC 71: AIR 1952 SC 343:
1952 SCR 1091: 1953 Cri LJ 129].
This case has been uniformly followed
and applied by this Court in a large
number of later decisions up to date,
for instance, the cases of Tufail (Alias)
Simmi v. State of Uttar Pradesh
[(1969) 3 SCC 198: 1970 SCC (Cri)
55] and Ramgopal v. State of
Maharashtra [(1972) 4 SCC 625: AIR
1972 SC 656]. It may be useful to
extract what Mahajan, J. has laid
down in Hanumant case [(1952) 2
SCC 71: AIR 1952 SC 343: 1952 SCR
1091: 1953 Cri LJ 129]:
“It is well to remember that in
cases where the evidence is of a
circumstantial nature, the
circumstances from which the
conclusion of guilt is to be drawn
should in the first instance be fully



672

INDIAN LAW REPORTS ALLAHABAD SERIES

established, and all the facts so
established should be consistent
only with the hypothesis of the guilt
of the accused. Again, the
circumstances should be of a
conclusive nature and tendency,
and they should be such as to
exclude every hypothesis but the
one proposed to be proved. In other
words, there must be a chain of
evidence so far complete as not to
leave any reasonable ground for a
conclusion consistent with the
innocence of the accused and it
must be such as to show that within
all human probability the act must
have been done by the accused.”
153. A close analysis of this decision
would show that the following
conditions must be fulfilled before a
case against an accused can be said to
be fully established:
(1) The circumstances from which the
conclusion of guilt is to be drawn
should be fully established.
It may be noted here that this Court
indicated that the circumstances
concerned “must or should” and not
“may be” established. There is not
only a grammatical but a legal
distinction between “may be proved”
and “must be or should be proved” as
was held by this Court in Shivaji
Sahabrao  Bobade v. State of
Maharashtra [(1973) 2 SCC 793 :
1973 SCC (Cri) 1033 : 1973 Crl LJ
1783] where the observations were
made: [SCC para 19, p. 807: SCC
(Cri) p. 1047]

“Certainly, it is a primary principle
that the accused must be and not
merely may be guilty before a court
can convict and the mental distance
between ‘may be’ and ‘must be’ is

long and divides vague conjectures

from sure conclusions.”
(2) the facts so established should be
consistent only with the hypothesis of
the guilt of the accused, that is to say,
they should not be explainable on any
other hypothesis except that the
accused is guilty,
(3) the circumstances should be of a
conclusive nature and tendency,
(4) they should exclude every possible
hypothesis except the omne to be
proved, and
(5) there must be a chain of evidence
so complete as not to leave any
reasonable ground for the conclusion
consistent with the innocence of the
accused and must show that in all
human probability the act must have
been done by the accused.
154. These five golden principles, if
we may say so, constitute the
panchsheel of the proof of a case
based on circumstantial evidence.”

36. As discussed above, in this case a
prompt information was given to the
police in respect of the missing of the
minor child. The Supreme Court while
highlight the value of a prompt F.I.R in Jai
Prakash Singh Vs. State of Bihar and
another, (2012) 4 SCC 379 has held as
under :

“12. The FIR in criminal case is a
vital and valuable piece of evidence
though may not be substantive piece of
evidence. The object of insisting upon
prompt lodging of the FIR in respect
of the commission of an offence is to
obtain early information regarding the
circumstances in which the crime was
committed, the names of actual
culprits and the part played by them
as well as the names of eye- witnesses
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present at the scene of occurrence. If
there is a delay in lodging the FIR, it
looses the advantage of spontaneity,
danger creeps in of the introduction of
coloured version, exaggerated account
or concocted story as a result of large
number of consultations/deliberations.
Undoubtedly, the promptness in
lodging the FIR is an assurance
regarding truth of the informant's
version. A promptly lodged FIR
reflects the first hand account of
what has actually happened, and who
was responsible for the offence in
question. (Vide: Thulia Kali v. The
State of Tamil Nadu, AIR 1973 SC
501; State of Punjab v. Surja Ram,
AIR 1995 SC 2413; Girish Yadav &
Ors. v. State of M.P., (1996) 8§ SCC
186; and Takdir Samsuddin Sheikh v.
State of Gujarat & Anr., AIR 2012 SC
37).”

37. The minor child was last seen with
accused-Kalloo by Kumari Kalpna alias
Dezi (PW-3) who was aged about 11 years
at the time of incident. It was contended
that she was a child witness, therefore, her
testimony cannot be relied upon. In this
regard, Section 118 of Evidence Act, 1872,
is relevant and is reproduced herein under :

“Section 118- who may testify.-All
persons shall be competent to testify
unless the Court considers that they
are prevented from understanding the
questions put to them, or from giving
rational answers to those questions, by
tender years, extreme old age, disease,
whether of body or mind, or any other
cause of the same kind.”

38. Section 118 of Evidence Act does
not specify a minimum age for a child to be
deemed incompetent as a witness rather it
provides that a person who is capable of
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understanding the questions put to him/her
and able to give rational answers to those
questions may testify. Hon’ble the Apex
Court in Dattu Ramrao Sakhare Vs. State
of Maharashtra (1997) 5 SCC 341 has
held that as long as a child witness is found
to be competent to depose i.e. capable of
understanding the questions child witness is
found to be competent to depose i.c.,
capable of understanding the questions put
to it and able to give rational answers, the
testimony of such witness can be
considered as evidence in terms of Section
118 of the Evidence Act, irrespective of
their tender age or absence of any oath. The
only additional factor to be considered is
that the witness must be found to be
reliable, exhibiting the demeanour of any
other competent witness, with no likelihood
of having been tutored. The decision in
Dattu Ram Rao Shakre (Supra) has been
considered in State of Madhya Pradesh
Vs. Balveer Singh, 2025 SCC OnLine SC
390, wherein the Apex Court has held
under :

“58.  We
conclusion as under: -

summarize our

(I) The Evidence Act does not
prescribe any minimum age for a witness,
and as such a child witness is a competent
witness and his or her evidence and cannot
be rejected outrightly.

(Il) As per Section 118 of the
Evidence Act, before the evidence of the
child witness is recorded, a preliminary
examination must be conducted by the Trial
Court to ascertain if the child-witness is
capable of understanding sanctity of giving
evidence and the import of the questions
that are being put to him.

(Ill) Before the evidence of the
child witness is recorded, the Trial Court
must record its opinion and satisfaction
that the child witness understands the duty
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of speaking the truth and must clearly state
why he is of such opinion.

(1V) The questions put to the child
in the course of the preliminary
examination and the demeanour of the
child and their ability to respond to
questions coherently and rationally must
be recorded by the Trial Court. The
correctness of the opinion formed by the
Trial Court as to why it is satisfied that
the child witness was capable of giving
evidence may be gone into by the
appellate court by either scrutinizing the
preliminary examination conducted by
the Trial Court, or from the testimony of
the child witness or the demeanour of the
child during the deposition and cross-
examination as recorded by the Trial
Court.

(V) The testimony of a child
witness who is found to be competent to
depose i.e., capable of understanding the
questions put to it and able to give coherent
and rational answers would be admissible
in evidence.

(VI) The Trial Court must also
record the demeanour of the child witness
during the course of its deposition and
cross-examination — and — whether  the
evidence of such child witness is his
voluntary expression and not borne out of
the influence of others.

(VII) There is no requirement or
condition that the evidence of a child
witness must be corroborated before it can
be considered. A child witness who exhibits
the demeanour of any other competent
witness and whose evidence inspires
confidence can be relied upon without any
need for corroboration and can form the
sole basis for conviction. If the evidence of
the child explains the relevant events of the
crime without improvements or
embellishments, the same does not require
any corroboration whatsoever.

(VIID)Corroboration of  the
evidence of the child witness may be
insisted upon by the courts as measure of
caution and prudence where the evidence
of the child is found to be either tutored or
riddled with material discrepancies or
contradictions. There is no hard and fast
rule when such corroboration would be
desirous or required, and would depend
upon the peculiar facts and circumstances
of each case.

(IX)  Child  witnesses  are
considered as dangerous witnesses as they
are pliable and liable to be influenced
easily, shaped and moulded and as such the
courts must rule out the possibility of
tutoring. If the courts after a careful
scrutiny, find that there is neither any
tutoring nor any attempt to use the child
witness for ulterior purposes by the
prosecution, then the courts must rely on
the confidence-inspiring testimony of such
a witness in determining the guilt or
innocence of the accused. In the absence of
any allegations by the accused in this
regard, an inference as to whether the child
has been tutored or not, can be drawn from
the contents of his deposition.

(X) The evidence of a child
witness is considered tutored if their
testimony is shaped or influenced at the
instance of someone else or is otherwise
fabricated. Where there has been any
tutoring of a witness, the same may
possibly produce two broad effects in their
testimony; (i) improvisation or (i)
fabrication.

(i) Improvisation in testimony
whereby facts have been altered or new
details are added inconsistent with the
version of events not previously stated must
be eradicated by first confronting the
witness with that part of its previous
Statement that omits or contradicts the
improvisation by bringing it to its notice
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and giving the witness an opportunity to
either admit or deny the omission or
contradiction.  If such  omission or
contradiction is admitted there is no further
need to prove the contradiction. If the
witness  denies  the  omission  or
contradiction the same has to be proved in
the deposition of the investigating officer
by proving that part of police statement of
the witness in question. Only thereafter,
may the improvisation be discarded from
evidence or such omission or contradiction
be relied upon as evidence in terms of
Section 11 of Evidence Act.

(i) Whereas the evidence of a
child witness which is alleged to be
doctored or tutored in toto, then such
evidence may be discarded as unreliable
only if the presence of the following two
factors have to be established being as
under: -

= Opportunity of Tutoring of the
Child Witness in question whereby certain
foundational  facts suggesting or
demonstrating the probability that a part of
the testimony of the witness might have
been tutored have to be established.

This may be done either by
showing that there was a delay in
recording the statement of such witness or
that the presence of such witness was
doubtful, or by imputing any motive on the
part of such witness to depose falsely, or
the susceptibility of such witness in falling
prey to tutoring. However, a mere bald
assertion that there is a possibility of the
witness in question being tutored is not
sufficient.

*  Reasonable likelihood of
tutoring wherein the foundational facts
suggesting a possibility of tutoring as
established have to be further proven or
cogently substantiated. This may be done
by leading evidence to prove a strong and
palpable motive to depose falsely, or by
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establishing that the delay in recording the
Statement is not only unexplained but
indicative and suggestive of some unfair
practice or by proving that the witness fell
prey to tutoring and was influenced by
someone else either by cross-examining
such witness at length that leads to either
material discrepancies or contradictions,
or exposes a doubtful demeanour of such
witness rife with sterile repetition and
confidence lacking testimony, or through
such degree of incompatibility of the
version of the witness with the other
material on record and  attending
circumstances that negates their presence
as unnatural.

(XI) Merely because a child
witness is found to be repeating certain
parts of what somebody asked her to say is
no reason to discard her testimony as
tutored, if it is found that what is in
substance being deposed by the child
witness is something that he or she had
actually witnessed. A child witness who has
withstood his or her cross-examination at
length and able to describe the scenario
implicating the accused in detail as the
author of crime, then minor discrepancies
or parts of coached deposition that have
crept in will not by itself affect the
credibility of such child witness.

(XI) Part of the statement of a
child witness, even if tutored, can be relied
upon, if the tutored part can be separated
from the untutored part, in case such
remaining untutored or untainted part
inspires confidence.

The wuntutored part of the
evidence of the child witness can be
believed and taken into consideration or
the purpose of corroboration as in the case
of a hostile witness.”

39. In the present case, before the
deposition/statement of PW-3 (the child
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witness), the learned Additional Sessions
Judge had put some moral question to her
and when he found that she was fit to give
her statement, then her statement was
recorded. She deposed that her brother was
standing on the balcony of first floor of the
house of her grand father when appellant
Kalloo called her brother and enticed him
away after providing old tickets of lottery.
In her cross examination, this witness has
remained consistent with her
deposition/statement. PW-2, Rajji Lal, has
also supported the statement/deposition of
P.W.-3. Therefore, the learned Sessions
Judge has rightly relied wupon the
deposition/statement of PW-3 in holding
the appellant guilty.

40. Immediately, after the child went
missing, the family members, including
P.W.-1, went to the residence of Kalloo in
the evening/night and again in the morning
but accused Kalloo was not at his residence
and he tried to evade himself from the
police. He was apprehended and, thereafter,
on his pointing out the dead body as well as
clothes of the deceased were recovered.
Thus, the post conduct of the accused and
the recovery of dead body and clothes of
the deceased on pointing out of accused are
to be seen in the light of Section 8 and
Section 27 of the Evidence Act which are
relevant for our purposes and are
reproduced here under :

“Section 8: Motive, preparation and
previous or subsequent conduct.-Any
fact is relevant which shows or
constitutes a motive or preparation for
any fact in issue or relevant fact.

The conduct of any party, or of any

agent to any party, to any suit or

proceeding, in reference to such suit
or proceeding, or in reference to any
fact in issue therein or relevant
thereto, and the conduct of any person

an offence against whom is the subject
of any proceeding, is relevant, if such
conduct influences or is influenced by
any fact in issue or relevant fact, and
whether it was previous or subsequent
thereto.

Explanation 1. -- The word conduct in
this  section does not include
statements, unless those statements
accompany and explain acts other
than statements, but this explanation
is not to affect the relevancy of
statements under any other section of
this Act.

Explanation 2. -- When the conduct of
any person is relevant, any statement
made to him or in his presence and
hearing, which affects such conduct, is
relevant.”

27. How much of information
received from accused may be
proved.-Provided that, when any fact
is deposed to as discovered in
consequence of information received
from a person accused of any offence,
in the custody of a police-officer, so
much of such information, whether it
amounts to a confession or not, as
relates distinctly to the fact thereby
discovered, may be proved.”

41. In A.N. Venkatesh v. State of
Karnataka, (2005) 7 SCC 714, The Apex
Court in paragraph No. 9, has held as
Under:

“9. By virtue of Section 8 of the

Evidence Act, the conduct of the

accused person is relevant, if such

conduct influences or is influenced by
any fact in issue or relevant fact. The
evidence of the circumstance,
simplicitor, that the accused pointed
out to the police officer, the place
where the dead body of the kidnapped
boy was found and on their pointing
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out the body was exhumed, would be
admissible as conduct under Section
8 irrespective of the fact whether the
statement made by the accused
contemporaneously with or
antecedent to such conduct falls
within the purview of Section 27 or
not as held by this Court in Prakash
Chand Vs. State (AIR 1979 SC 400).
Even if we hold that the disclosure
statement made by the accused
appellants (Ex. P14 and P15) is not
admissible under Section 27 of the
Evidence Act, still it is relevant under
Section 8. The evidence of the
investigating officer and PWs 1, 2, 7
and PW4 the spot mazhar witness that
the accused had taken them to the spot
and pointed out the place where the
dead body was buried, is an
admissible piece of evidence under
Section 8 as the conduct of the
accused. Presence of A-1 and A-2 at a
place where ransom demand was to be
fulfilled and their action of fleeing on
spotting the police party is a relevant
circumstance and are admissible
under Section 8 of the Evidence Act.”
(emphasis added)

42. In the State (NCT of Delhi) v.

Navjot Sandhu alias Afsan Guru, (2005)
11 SCC 600, the Apex Court has held as
under :

“Before proceeding further, we may
advert to Section 8 of the Evidence
Act. Section 8 insofar as it is relevant
for our purpose makes the conduct of
an accused person relevant, if such
conduct influences or is influenced by
any fact in issue or relevant fact. It
could be either previous or subsequent
conduct. There are two Explanations

to the Section, which explains the
ambit of the word 'conduct'. They are:
Explanation 1 : The word 'conduct' in
this  Section does not include
statements, unless those statements
accompany and explain acts other
than statements, but this explanation is
not to affect the vrelevancy of
statements under any other Section of
this Act.

Explanation 2 : When the conduct of
any person is relevant, any statement
made to him or in his presence and
hearing, which affects such conduct, is
relevant.

The conduct, in order to be
admissible, must be such that it has
close nexus with a fact in issue or
relevant fact. The Explanation 1
makes it clear that the mere statements
as distinguished from acts do not
constitute  'conduct’ unless those
statements "accompany and explain
acts other than statements"”. Such
Statements accompanying the acts are
considered to be evidence of res
gestae. Two illustrations appended to
Section 8 deserve special mention.

(f) The question is, whether A robbed
B. The facts that, after B was robbed,
C said in A's presence'the police are
coming to look for the man who
robbed B", and that immediately
afterwards A ran away, are relevant.
(i) A is accused of a crime.

The facts that, after the commission
of the alleged crime, he absconded, or
was in _possession_of property or the
proceeds of property acquired by the

crime, or attempted to conceal things
which were or might have been used
in committing it, are relevant.

We have already noticed the
distinction highlighted in Prakash
Chand's case (supra) between the
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conduct of an accused which is
admissible under Section 8 and the
statement made to a police officer in
the course of an investigation which is
hit by Section 162 Cr.P.C. The
evidence of the  circumstance,
simplicitor, that the accused pointed
out to the police officer, the place
where stolen articles or weapons used
in the commission of the offence were
hidden, would be admissible as
‘conduct' under Section 8 irrespective
of the fact whether the statement made
by the accused contemporaneously
with or antecedent to such conduct,
falls within the purview of Section 27,
as pointed out in Prakash Chand's
case. In Om Prakash case (supra)
[AIR 1972 SC 975], this Court held
that

"even apart from the admissibility of
the information under Section, the
evidence of the Investigating Olfficer
and the Panchas that the accused had
taken them to PWII1 (from whom he
purchased the weapon) and pointed
him out and as corroborated by PW11
himself would be admissible under
Section 8 as 'conduct’ of the accused.”

(emphasis added)

43. In Sidhartha Vashisht alias
Manu Sharma Vs. State of NCT Delhi,
AIR 2010 SC 2352, the Apex Court has
held that the conduct of the accused where
the accused had absconded from his home
after committing the murder, the conduct of
accused in such cases is very relevant under
Section 8 of the Evidence Act and
disclosure and recovery of clothes and dead
body made by him is relevant under
Section 27 of the Evidence Act.

44, In Ashok vs. State of
Maharashtra, 2015 (4) SCC 393, the

Apex Court has observed that last seen
together itself is not a conclusive proof but
along with other circumstances surrounding
the incident, like relations between the
accused and the deceased, enmity between
them, previous history of hostility, recovery
of weapon from the accused etc., non-
explanation of death of the deceased, may
lead to a presumption of guilt.

45. In the present case, from above
discussion, it is clear that the accused was
last seen with the deceased-appellant who
was the servant in the house of the
deceased, the deceased-boy went missing
and the accused-appellant was absconding.
A prompt information regarding missing of
the deceased was given. Accused-appellant,
Kalloo was apprehended and, thereafter,
the accused along with the police went near
the pond and the appellant himself
recovered the dead body from the pond
and the clothes from the bushes. Thus,
the post conduct of the appellant in
absconding after the incident become
relevant under Section 8 of Evidence Act
which finds support of the subsequent
recovery of the dead body and clothes of
the deceased on the pointing out of the
accused-appellant which is an admissible
piece of evidence under Section 27 and
section 8§ of Evidence Act.

46. So far as motive is concerned, the
accused enticed away/kidnapped the minor
child for ransom but prompt searching of
the minor child could not give room to the
accused-appellant for demanding ransom.
Consequently, just to save from the offence
of kidnapping, the accused appellant killed
the minor child but on the next day when
he was arrested in the evening, he
confessed that he  has  enticed
away/kidnapped the minor child for ransom
but later he had killed the minor child and
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then he informed to the police before the
witness that the clothes as well as the dead
body of the deceased could be recovered.
The case of the accused Kalloo is
distinguished from that of accused Pradeep
and Pankaj as the appellant Kalloo who
enticed away/kidnapped the minor and the
other co-accused were with him at the time
of recovery of the dead body and clothes of
the deceased. The case of the appellant was
beyond reasonable doubt hence the
appellant was convicted only.

47. From the depositions of
prosecution witness, the post conduct of the
appellant and on his pointing out
subsequent recovery of the dead body and
clothes, it 1is «clear that chain of
circumstantial evidence is complete.
Therefore, we find no infirmity in the
finding returned by the Trial Court. The
conviction of the accused appellant Kalloo
by the learned trial court is in consonance
with the evidence and there is no need to
interfere with the judgment of the trial
court.

48. In view of the above, we concur
with the findings of the learned trial court
in holding the accused-appellant guilty.

49. The appeal being devoid of merits
is dismissed. The impugned judgment of
conviction and order of sentence are
confirmed. Since the accused appellant is
absconding, his bail bonds are cancelled
and the sureties are discharged. He shall be
taken into custody forthwith to serve the
sentence. The Chief Judicial Magistrate and
Senior Superintendent of
Police/Superintendent of Police shall
ensure the arrest of the accused-appellant.

50. Trial court record be sent to the
concerned Court forthwith.

51. Let this order be communicated to
all  concerned by the  Registrar
(Compliance) for compliance.
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Criminal Law - Indian Penal Code, 1860 -
Sections 147, 148, 149, 302 & 307 - Code
of Criminal Procedure,1973 - Sections 161
& 164 - Murder - PW-2, injured eye-
witness was neither injured nor eye-
witness - Injuries on right side of face of
PW-2 could never occurred in incident,
enormity was evident from F.I.R. itself -
When four bullets fired from front and
four of them exited from back, logical
conclusion that PW-2 should have injured
by one of bullets which exited from body
of deceased - PW-2 throughout changing
his version - He St.d immediately after
incident he jumped off motorcycle, ran
through sugar cane field, then reached
police station along with PW-1 - Later St.d
F.I.R was not lodged then he went to
maternal uncle of deceased, accompanied
him to police station where F.I.R lodged -
Further St.d he had seen body being
thrown from bridge into river -
Improbable story, as he only heard about
manner in which body disposed of but
never seen actual disposal of dead-body,



